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Canada

As in the U.S., Canadian medical malpractice claims are considered in tort court and compensated based on the standard of negligence.  Although tort laws in Canada and the United States share many common principles, Canada’s tort system differs from that of the United States in several important ways.  First, tort cases in Canada are typically determined by a judge alone without a civil jury.  The contingency fee system is not used as widely as it is in the U.S, and Canadians who lose a civil lawsuit must bear the legal costs of both sides.  Finally, non-economic damage awards were capped in 1978 by the Canadian Supreme Court at a level equivalent to $218,990 USD today.

The Canadian scheme for medical liability insurance is also unique from that in the U.S.  Approximately 95 percent
 of physicians in Canada belong to the Canadian Medical Protective Association (CMPA), a nonprofit medical mutual defense organization that indemnifies its members against all damages and legal costs associated with claims of medical malpractice.  The CMPA is owned and run by its physician members.
  Physicians do not pay deductibles and the CMPA fully insures every physician for any claim brought against them without limitations.  Membership fees for the CMPA vary according to type and geographical location of a physician’s practice. In all regions excluding Ontario, CMPA fees range from $622 USD per year for a pathologist to $20,651 USD per year for an obstetrician/gynecologist.  Ontario has seen an increase in CMPA fees in recent years, where a small percentage of specialists pay significantly more than their colleagues in other provinces.
The large majority of Canadian physicians are paid by the provincial health insurance plans on a fee-for-service basis.  Remaining physicians are paid through clinics on a salaried basis or by health service organizations on a capitated basis.
  Physicians pay between 0.4% and 9.2% of their salaries for CMPA fees, excluding Ontario (see table below).
	CANADA

  2001-2002
	Average Fee-for-Service Physician Salary (in USD)
	Average Yearly CMPA Fee

(in USD)
	Fee as Percentage of Average Salary

	Family Medicine
	 $144,911 
	$695-$3,925
	0.4%-2.7%

	Internal Medicine
	 $205,921
	$1,042-$2,395
	0.5%-1.2%

	Neurology
	$168,801
	$1,718-$5,401
	1.0%-3.2%

	Psychiatry
	$127,559
	$943-$2,040
	0.7%-1.6%

	Pediatrics
	$153,875
	$1,419-$2,969
	0.9%-1.9%

	Dermatology
	$219,976
	$1,042-$2,395
	0.4%-1.1%

	Surgical Practice w/out operative treatment
	$217,322
	$1,042-$2,395
	0.5%-1.1%

	Cardiovascular Surgery
	$293,890
	$6,006-$9,732 

   ($14,527 Ontario)
	2.0%-3.3% 

  (4.9% Ontario)

	Orthopedic Surgery
	$216,039
	$7,614-$13,890 

   ($19,172 Ontario)
	3.5%-6.4%

   (8.9% Ontario)

	Ob/Gyn
	$224,512
	$11,536-$20,651

   ($52,643 Ontario)
	5.1%-9.2%

   (23.4% Ontario)

	All Physicians
	221,901C ($168,419)
	
	


Sources: The Canadian Medical Protective Association, “Fee Schedule for 2002”. 

 The Canadian Medical Association. “Average Payment per fee-for-service physician who received at least $60,000 in payment by type of practice,” 2001-2002.  www.cma.ca/multimedia/StaticContent/HTML/NO/12/MedStudentCentre/Medicine/income.pdf
Sweden

Sweden has a universal health care system financed and organized by regional County Councils.  In 1975, the County Council leadership organization, the Federation of County Councils, entered into agreement with a consortium of private insurers to create a voluntary no-fault compensation system of medical liability for publicly funded hospitals, outpatient services, and all other services provided by the Counties (for example, general practitioners, physiotherapists, and some care in private hospitals).  The initial voluntary agreement has gradually been put into law and has been expanded to cover privately provided services as well.  

The Swedish Patient Compensation Insurance (PCI) is based on a standard of avoidance, not negligence.  Therefore, patient injury is compensable under this “no-fault” system if it 1) resulted from medical treatment, 2) the treatment was medically justified, and 3) the outcome was avoidable
.  

Patients who believe they have been injured as a result of medical care apply for compensation to the County Council Mutual Insurance Company (CCMIC), a mutual insurance company owned by the Federation of County Councils that administers all PCI claims.  Physicians and health care personnel are actively involved in helping patients file for claims, alerting patients to the possibility that a medical injury has occurred, referring patients to social workers for assistance or even helping patients to lodge claims in approximately 60% to 80% of eventual claims
. Approximately 45% of claims result in compensation, which is determined by a fixed benefits schedule that covers both economic and non-economic losses
.

Once a claim has been made, a patient’s physician prepares a written report about the injury that is submitted to CCMIC.  Patients can appeal a decision to a Patient Claims Panel made up of patient and provider representatives, and can further appeal to the general Swedish binding arbitration system.  At any point, patients may also bring their claims to the tort system of courts.    

Patient complaints about quality are assessed by a separate body – the Swedish Medical Responsibility Board (MRB).  The MRB is a disciplinary government agency resembling a court responsible for warning, admonishing, and removing practitioners from practice if they are deemed incompetent and dangerous following investigation of complaints by patients or others
.  There is no transfer of information between the PCI and the MRB — the use of separate systems for compensation and disciplinary action creates an environment in which physicians feel able to be open and transparent about adverse events or errors that were not negligent without fear of being sanctioned.

Sweden’s Patient Compensation Insurance scheme is mainly financed through premiums paid to the CCMIC by the County Councils, which are assessed at a flat rate per capita population (there is no experience rating).  In 2003, the per capita rate was about 47 SEK ($5 USD).
  Public providers do not pay additional premiums, but private providers must pay individual premiums to participate in the system.  Premiums are applied to the Patient Insurance Compensation Fund, from which all claims are paid.  The sum of present and future payments is currently estimated at approximately 390 million SEK ($43.4 million USD).
 

The average salary of public sector physicians in Sweden is SEK 46,000 per month ($75,000 USD/yr),
 which makes them among Sweden’s highest paid professionals. Eighty-five percent of physicians are employed in the public sector.

Denmark

The Danish Patient Insurance scheme is a mandatory no-fault compensation system covering public hospitals and private hospitals that enter into management agreements with the public.  Injuries at other private hospitals are excluded from the no-fault system and are decided under general negligence principles in tort court.  

Liability in Denmark rests with hospitals, which are required by the Danish Patient Insurance Act of 1991 to purchase insurance against liability with an insurance company recognized by the Act.  Physicians are covered under the hospital’s insurance and do not pay individual premiums.  Insurance payments are calculated by the insurance providers on a normal actuarial basis, which rewards hospitals with effective risk management programs with lower insurance payments.

Insurance underwriting is provided by numerous private insurance companies or by Denmark’s municipalities (through self-insurance).  Claims are processed by the Danish Patient Insurance Association, and are paid out by the private insurer associated with the provider.  

The Danish scheme compensates patients if the circumstances surrounding a medical injury meet one four rules.  First, the “Specialist Rule” allows for compensation if the best specialist in the field, under the same circumstances, would have provided a treatment/examination that would have avoided the injury.  The “Equipment Rule” provides compensation if technical equipment used in the course of treatment or examination fails or is defective.  The “Alternative Rule” maintains that the injury would have been avoided is a different but equal treatment technique or method had been used.  Finally, the “Endurability Rule” applies to remaining treatment injuries that could not have been avoided and aren’t compensable under any of the other rules.

In the Danish scheme, the Minister of Health provides oversight to a private Patient Insurance Board (PIB), which determines liability for patient compensation claims.  Board members consist of medical and legal experts as well as insurance company representatives who are tasked with assisting patients in providing all relevant information necessary to receive compensation without additional legal assistance.  Should a claim be rejected by the PIB, patients may appeal to a Board of Appeal.  Finally, if a claim is rejected by both the PIB and the Board of Appeal, only then may a patient bring a claim to the Danish tort court system.  Claims are awarded on a detailed and rigid fee schedule.    

As in Sweden, there is a separate patients’ complaint system.  The Patients’ Board of Complaints is an independent public authority that may criticize medical personnel or submit particularly serious cases to the public prosecutor to take to court.
  Each complaint is assessed by a panel of medical specialists working in tandem with legal professionals.
Specialist doctors in public hospitals in Denmark receive a salary of 50,000 DKK per month ($100,000 USD per year) if they have a position without the obligation to work during nights and weekends. If they have night and weekend duties they earn more. In addition to a salary, public employers pay 16.2% to employees’ pension schemes.  Senior specialists heading departments receive 55,000 DKK per month ($110,000 USD/yr).  General practitioners are employed on a fee-for-service basis.  In general, the net income for general practitioners is at the same level as specialists employed by public hospitals.

Conclusions

In 1994, the PCI costs about $2.38 per capita in Sweden, or 0.16% of health care costs.  U.S. medical malpractice premiums accounted for 1-2% or more of health care costs during the same time period.  Administrative overhead was 18% of total Swedish PCI premiums, compared to about 60% in the U.S.
  The Swedish medical malpractice experience suggests that no-fault systems are far less expensive to administer than the tort-based U.S. system.

The separation of medical disciplinary systems from patient compensation systems in Sweden and Denmark encourages a cooperative relationship between physicians and patients.  Physicians are encouraged not only to assist their patients in filing claims for compensation, but also to report and learn from errors—unlike in the adversarial U.S. system.  

Fee schedules in Denmark and Sweden result in uniform payments to all claimants, eliminating discrepancies found in the U.S. system.

In Sweden and Denmark, the government plays a much larger role in overseeing malpractice insurance than in the U.S.  In Canada, physicians fulfill that oversight role.  Overall, this enables medical malpractice risk in these three countries to be spread over large risk pools.  The system is thus more stable and predictable for both physicians and insurers than in the U.S.  

Overall, each of the three medical malpractice systems examined provides providers and patients with a less adversarial, more predictable, and more stable system of patient compensation.
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